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On September 29t the Equal Employment Opportunity Commission (“EEOC”) proposed updated guidance
on workplace harassment. If finalized, the guidance would demonstrate how the EEOC would pursue
workplace harassment claims against employers moving forward.

The proposed guidance analyzes workplace harassment under three separate questions:

1. Was the conduct based on the individual's legally protected characteristic under the federal EEO
statutes;

2. Did the harassing conduct result in discrimination with respect to a term, condition, or privilege of
employment; and

3. Is there a basis for holding the employer liable for the conduct?

In doing so, the proposed guidance references updates to the law, including:

e The 2020 Supreme Court ruling Bostock v. Clayton County, which said that discrimination against LGBT
workers is a form of unlawful sex bias;

e Conduct “within a virtual work environment,” such as racist or sexist comments made during a video
meeting or on a social media page; and

e The intentional and repeated use of a name or pronoun inconsistent with the individual’s gender identity
(i.e., misgendering).

The EEOC will take public comments on its proposed guidance until November 15,

In the event the guidance is adopted by the EEOC in whole or in part, Knox Law will provide another update.
In the meantime, if you have any questions about the proposed changes or harassment in the workplace
generally, contact your Knox Law attorney, our Labor & Employment Group, or call us at 814-459-2800.

The proposed guidance may be found here.
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