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Acquiring a competitor can be a powerful way for a business to expand market share, eliminate competition,
and accelerate growth. However, it also comes with significant legal risks if not handled carefully. Legal due
diligence is a critical step in any merger or acquisition (M&A), allowing the buyer to fully understand the target
company’s legal standing, obligations, and potential legal (or other) liabilities before completing the
transaction.

See also: Mergers & Acquisitions Process Overview: 5-Part Series

Why Legal Due Diligence Matters in Mergers and Acquisitions

Legal due diligence serves as the foundation for informed decision-making in any M&A transaction. It allows
the acquiring company to verify key facts about the target business, confirm ownership of assets, and identify
any legal risks that could affect the value of the deal. Without proper due diligence, a buyer may unknowingly
assume liabilities such as undisclosed debts, ongoing litigation, or regulatory violations.

In addition to risk identification, legal due diligence plays a vital role in negotiating deal terms. Findings from
the review can influence purchase price, lead to indemnification provisions, or even result in restructuring the
transaction. Ultimately, due diligence ensures that the buyer is not only acquiring the intended assets but also
fully understands what comes with them.

Legal Due Diligence Checklist for Acquiring a Competitor

A thorough legal due diligence review covers multiple aspects of the target company’s operations and legal
framework. Each area helps uncover risks, validate value, and ensure a smooth transaction.

Corporate Structure and Legal Standing

One of the first steps is verifying the target company’s legal existence, structure, and authority to operate. This
includes reviewing formation documents, bylaws, operating agreements, and records of ownership.

It is also essential to confirm that the company is in good standing with the state, has properly issued shares
or membership interests, and has complied with corporate formalities. Any irregularities in governance or
ownership could complicate or even invalidate the transaction. Acquiring companies should also review
financial statements, of course, in partnership with appropriate financial consultants.

Material Contracts and Key Agreements

Reviewing the company’s material contracts is critical to understanding its business relationships and
obligations. This includes customer agreements, supplier contracts, leases, loan agreements, and partnership
arrangements.
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Particular attention should be paid to clauses related to assignment, change of control, or termination rights.
Some contracts may require consent before they can be transferred in an acquisition, which could impact the
deal’s viability or timeline.

Intellectual Property Assets and Risks

For many businesses, intellectual property (IP) is one of their most valuable assets. Due diligence should
confirm ownership of trademarks, patents, copyrights, and trade secrets, as well as any licensing agreements.

It is also important to identify potential IP risks, such as infringement claims or failure to properly register or
protect key assets. Any uncertainty surrounding IP ownership can significantly affect the value of the
acquisition.

Regulatory Compliance and Permits

The acquiring company must ensure that the target business complies with all applicable laws and
regulations, including industry-specific regulations. This includes reviewing licenses, permits, and filings
required for its industry and operations.

Noncompliance, expired permits, or regulatory violations can result in fines, penalties, or operational
disruptions after the acquisition. Identifying these issues early allows the buyer to address them before closing
or adjust the deal terms accordingly.

Litigation and Legal Disputes

A key part of due diligence is assessing any pending or past litigation involving the target company. This
includes lawsuits, arbitration proceedings, government investigations, and potential claims.

Even if a case has not yet been filed, known disputes or threats of litigation should be evaluated. These issues
can create financial exposure and reputational risk for the acquiring company.

Employment and Labor Matters

Employment-related issues can present significant liabilities if not properly reviewed. Due diligence should
include employment contracts, compensation plans, employee benefits programs, and compliance with labor
laws.

It is also important to assess potential risks such as misclassification of workers, wage and hour violations, or
disputes with employees. Additionally, change-of-control provisions in employment agreements may trigger
severance or other obligations.

Data Privacy and Cybersecurity Risks

In today’s business environment, data privacy and cybersecurity are increasingly important. Due diligence
should examine how the target company collects, stores, and protects sensitive data.

This includes reviewing privacy policies, data protection practices, and any history of data breaches or security
incidents. Weak cybersecurity measures or regulatory noncompliance can lead to significant liability.

Environmental and ESG Considerations

Environmental liabilities can be particularly costly in certain industries. Due diligence should evaluate
compliance with environmental laws, potential contamination issues, and any required permits.

Beyond environmental concerns, buyers are increasingly reviewing broader ESG (Environmental, Social, and
Governance) factors. These considerations can impact reputation, regulatory exposure, and long-term
sustainability.
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What is the Legal Due Diligence Process in M&A

The legal due diligence process typically begins with a request for information, often in the form of a due
diligence checklist provided to the seller. The target company then uploads relevant documents to a secure
data room for review.

Attorneys and advisors analyze these materials, identify risks, and flag concerns for further investigation. This
may involve follow-up questions, interviews with management, and coordination with financial and operational
teams.

The findings are then summarized in a due diligence report, which helps guide negotiations, structure the
transaction, and determine whether to proceed. Any identified risks may lead to revisions in purchase
agreements, including representations, warranties, and indemnification provisions.

What Are the Common Legal Risks When Acquiring a Competitor?

Common legal risks include undisclosed liabilities, contract restrictions, and compliance issues. For example,
a company may have outstanding debts, unresolved disputes, or regulatory violations that were not
immediately apparent. Without proper due diligence, these risks may transfer to the buyer.

Another major concern is overestimating the value of acquired assets, particularly when contracts cannot be
assigned or intellectual property ownership is unclear. These issues can reduce the anticipated benefits of the
acquisition and lead to unexpected costs after closing.

How Legal Due Diligence Differs for Private vs. Public Companies

Due diligence for private companies is typically more extensive and investigative because there is less publicly
available information. Buyers must rely heavily on documents provided by the seller and conduct a more
detailed review of internal records.

In contrast, public companies are subject to extensive disclosure requirements, including filings with the 
Securities and Exchange Commission (SEC). While this provides greater transparency, due diligence still
focuses on identifying hidden risks, verifying disclosures, and assessing regulatory compliance. However, the
process is often more structured and supplemented by publicly available data.

Work With An Experienced Pennsylvania Mergers and Acquisitions
Lawyer

Acquiring a competitor is a complex process that requires careful legal planning and thorough due diligence.
Identifying risks early, structuring the deal properly, and ensuring compliance with applicable laws can help
protect your investment and position your business for long-term success.

The business attorneys at Knox Law have extensive experience guiding businesses through mergers and
acquisitions across Pennsylvania, including due diligence requests. We also have specific experience in the
areas of concern, including business planning, litigation, intellectual property, environmental law, labor &
employment law, and more.

If you are considering an acquisition or want to ensure your transaction is handled correctly, contact Knox Law
today to schedule a consultation and get trusted legal guidance every step of the way.
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affairs. Knox McLaughlin Gornall & Sennett, P.C. is not responsible for the content provided on any third-party
website which may be accessed via links provided by this site.

Copyright © Knox McLaughlin Gornall & Sennett, P.C.

https://www.sec.gov/
https://www.kmgslaw.com/people/lawyer-search-by-practice-area/business-tax
https://www.kmgslaw.com/practice-areas/business-tax/business-planning
https://www.kmgslaw.com/practice-areas/litigation
https://www.kmgslaw.com/practice-areas/intellectual-property-technology
https://www.kmgslaw.com/practice-areas/environmental-law
https://www.kmgslaw.com/practice-areas/labor-employment
https://www.kmgslaw.com/practice-areas/labor-employment
https://www.kmgslaw.com/contact


Not to be reproduced without permission.


