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n a recent case, we had an elderly client ("Father"
(“Father”or
or "Client")
“Client”) who,
who, together
together with
with his
his
son (“
Son”), owned shares in a "small"
“small”(approximately
(approximately $15,000,000)
$15,000,000) corporation
corporation
("Son"),
engaged in the manufacture of high tech pharmaceutical devices. The
Thecorporation
corporationisis
an S Corporation for federal
federal tax
tax purposes.
purposes.
Like his Father, Son was actively involved in the business. Unfortunately,
Unfortunately,Son
Sonwas
was
diagnosed with Lou Gehrig’
Client’sother
otherchildren,
children,however,
however,were
werenot
notinvolved
involvedinin
Gehrig'ss Disease. Client's
nor did they have any background or even any interest in the business. Due
DuetotoSon's
Son’sillness,
illness,hehe
was not a potential candidate to take over the business. There
Therewas,
was,however,
however,aahigh
highlevel
level
employee (“
Employee”) at
at the
the company
companywith
withsignificant
significantwork
workexperience,
experience,and
andan
anentrepreneurial
entrepreneurial
("Employee")
bent, who was interested in obtaining an ownership stake in the business. Because
Becausethis
thiswellwellplaced employee was fairly young, he did not have sufficient resources to purchase the client's
client’s
stock in a lump sum.
Client had multiple objectives, including
including the
the following:
following: (1)
(1)he
hewanted
wantedtotoprovide
providelonglongterm "asset
“asset protection"
protection”planning
planning for
forhis
hischildren
childrenand
andtheir
theirfamilies
familiesfor
formultiple
multiplegenerations
generationsbyby
avoiding complications associated with a child's
child’s divorce,
divorce, disability,
disability, or
or substance
substance abuse;
abuse;(2)
(2)he
he
wanted to arrange an orderly
orderly succession
succession with
with respect
respectto
tothe
thebusiness;
business;(3)
(3)he
hewanted
wantedtotomaintain
maintain
ongoing control of the company
company during
during the
the period
period that
thatthe
thebusiness
businesswas
wasbeing
beingtransferred
transferredtotoaa
third party; (4) he wanted to fully utilize both his own and his spouse's
spouse’sexemptions
exemptions from
fromfederal
federal
gift tax ($5,000,000 each during 2011 and 2012 only); (5) he wanted to protect the corporation's
corporation’s
ability to qualify as an S Corporation
Corporation for
for federal
federal income
incometax
taxpurposes
purposesand,
and,(6)
(6)he
hewanted
wantedtoto
engage in the most tax
tax efficient
efficient planning
planning possible.
possible.
We helped Client meet all
all of
of his
his goals
goals through
through the
the adoption
adoptionof
ofaacombination
combinationofofbusiness
business
succession planning, asset protection planning, and efficient tax planning techniques. The
TheClient
Client
made it clear that the success
success of
of the
the business
business and
and the
thenon-taxed
non-taxedbenefits
benefitswere
weremost
mostimportant
importanttoto
him. As
Aswe
wediscussed
discussedduring
duringour
ourvarious
variousmeetings,
meetings,the
thetax
taxbenefits,
benefits,although
althoughimportant,
important,would
would
be irrelevant to the Client ifif the
the business
business failed
failed or
orthe
thenon-tax
non-taxbenefits
benefitsof
ofthe
theplan
planwere
werenot
not
achieved. Those
Thosetechniques
techniquesincluded
includedthe
thefollowing:
following:
i• First,
First, we recapitalized the corporation's
corporation’scapital
capitalstructure
structureto
toprovide
providefor
forthe
theissuance
issuance
of both voting and non-voting common stock shares. (Father
(Fatherheld
heldmost
mostof
ofthe
the
corporation’
stock and
andhe
hetherefore,
therefore,received
receivedmost
mostofofthe
thevoting
votingand
andnon-voting
non-voting
corporation'ss stock
stock shares in the recapitalized entity.)
entity.)

i•

Second, Father contributed all of his non-voting shares (and a significant minority
minority of
of
his voting shares) in the company
company to
to aa special
special type
type of
oftrust
trust(known
(knowntototax
taxpractitioners
practitioners
as an “
intentionally defective
defective grantor
grantor trust")
trust”)created
createdprimarily
primarilyfor
forthe
thebenefit
benefitofofSon,
Son,
"intentionally
and the other children in his family.
family.

i•

Third, Client (Father) and his wife elected
Third,
elected to "split"
“split”the
the gift
gift for
for tax
tax purposes
purposes
(i.e., treat all gifts by either of
of them
them as
as having
having been
been made
made1/2
1/2by
byeach
eachof
ofthem),
them),
thereby enabling them
them to
to maximize
maximize their
their exclusions
exclusions(up
(upto
to$5,000,000
$5,000,000each)
each)from
from
federal gift tax.
tax.

i•

Fourth,
Corporation’sshareholders
shareholders (Father,
(Father,Son
Sonand
andthe
thetrust)
trust)engaged
engagedinin
Fourth, the Corporation's
negotiations with the Employee for the purchase of non-voting stock. The
TheEmployee
Employee
was represented by his own attorney and a strategic business planner. The
Theoverall
overall
plan was called into question by Employee’
attorney and
and business
business planner,
planner, and
and the
the
Employee'ss attorney
purchase price was intensely negotiated. One
Oneimportant
importantissue
issuethat
thatneeded
neededtotobe
be
addressed was the
Employee’s
the value
value of
of the
the company
company with
with and
and without
without the
the Employee.
Employee. Employee's
attorney and business planner presumed
presumed that
that Employee
Employee was
waspaying
payingfor
forhis
hisown
ownvalue.
value.

Also called into question
question and
and intensely
intensely negotiated
negotiatedwas
wasretention
retentionof
ofcontrol
controlby
bythe
theFather
Father
and the period at which the Employee would have the opportunity to purchase voting control
control of
the company.
company.
After substantial negotiations
negotiations relative
relative to
to the
the purchase
purchaseprice,
price,aacompromise
compromisewas
wasreached.
reached.
Employee purchased the
the non-voting
non-voting stock
stock from
fromthe
thetrust
trustwhile
whileFather
Fatherretained
retainedaacontrolling
controlling
interest in the corporation until the
the earlier
earlier to
to occur
occur of
of(1)
(1)the
theEmployee
Employeesatisfying
satisfyingthe
theinstallment
installment
notes for purchase of stock
stock in
in full;
full; or
or (2)
(2) the
the Employee
Employee paying
payingdown
downthe
theprinciple
principlebalance
balanceofofthe
the
notes in excess of 60% of
of the
the original
original principle
principle balance
balanceand
andthe
thecreditors
creditorsofofthe
thecorporation
corporation
removing the Father as guarantor
guarantor on
on loans
loans made
made to
tothe
thecorporation.
corporation.
Although neither party
party got
got exactly
exactly what
what they
theywanted
wantedininthe
thetransaction,
transaction,ititworked
workedout
out
well for both the Client and the Employee. The
Theresolution
resolutionof
ofthe
theissues
issuesmost
mostcontested
contestedduring
during
the negotiations, and the compromises
compromises made,
made, helped
helpedprovide
providean
animportant
importantfoundation
foundationfor
forthe
the
success of the
the plan.
plan.

NOTE:
case, the
the trust
trust had
had aanumber
numberof
offeatures
featuresthat
thatmade
madeititparticularly
particularlyattractive
attractive
NOTE: In this case,
to the Client: (1) the trust term was indefinite, thereby benefitting Client's
Client’schildren
childrenand
and their
their
families potentially over several
several generations;
generations; (2)
(2) under
under the
theterms
termsof
ofthe
thetrust
trustagreement,
agreement,trust
trust
assets will never be part of a child's
child’s marital
marital estate
estate and
and thus
thus never
never subject
subject to
to equitable
equitable division
division
upon divorce and will not
not be
be subject
subject to
to any
any other
othercreditors
creditorsof
ofthe
thebeneficiaries;
beneficiaries;and
and(3)
(3)the
thetrust
trust
was, for federal tax purposes,
purposes, treated
treated as
as aa "look-through"
“look-through”entity,
entity,thereby
therebymaking
makingititpossible
possiblefor
for
the corporation to continue
continue to
to qualify
qualify as
as an
an "5"
“5”Corporation
Corporationfor
forfederal
federaltax
taxpurposes
purposes(ordinarily
(ordinarilya a
concern when an entity
entity owns stock
stock in
in an
an "5"
“5”Corporation).
Corporation).
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